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- The MAILING DATE of this communication appears on the cover sheet with the correspondence address — 
Period for Reply 



A SHORTENED STATUTORY PERIOD FOR REPLY IS SET TO EXPIRE 3 MONTH(S) OR THIRTY (30) DAYS, 
WHICHEVER IS LONGER, FROM THE MAILING DATE OF THIS COMMUNICATION. 

- Extensions of time may be available under the provisions of 37 CFR 1 .136(a). In no event, however, may a reply be timely filed 
after SIX (6) MONTHS from the mailing date of this communication. 

- If NO period for reply is specified above, the maximum statutory period will apply and will expire SIX (6) MONTHS from the mailing date of this communication. 

- Failure to reply within the set or extended period for reply will, by statute, cause the application to become ABANDONED (35 U.S.C. § 133). 
Any reply received by the Office later than three months after the mailing date of this communication, even if timely filed, may reduce any 
earned patent term adjustment. See 37 CFR 1 .704(b). 

Status 

1 )KI Responsive to communication(s) filed on 18 September 2008 . 
2a )^ This action is FINAL. 2b)D This action is non-final. 

3) D Since this application is in condition for allowance except for formal matters, prosecution as to the merits is 

closed in accordance with the practice under Ex parte Quayle, 1935 CD. 11, 453 O.G. 213. 

Disposition of Claims 

4) |EI Claim(s) 1,3,5-10, 12-14, 16,17 and 49 is/are pending in the application. 

4a) Of the above claim(s) 13 is/are withdrawn from consideration. 

5) D Claim(s) is/are allowed. 

6) 13 Claim(s) 1.3.5-10.12.14.16.17 and 49 is/are rejected. 

7) 0 Claim(s) is/are objected to. 

8) D Claim(s) are subject to restriction and/or election requirement. 

Application Papers 

9) D The specification is objected to by the Examiner. 

10) D The drawing(s) filed on is/are: a)Q accepted or b)D objected to by the Examiner. 

Applicant may not request that any objection to the drawing(s) be held in abeyance. See 37 CFR 1.85(a). 
Replacement drawing sheet(s) including the correction is required if the drawing(s) is objected to. See 37 CFR 1.121(d). 

1 1) D The oath or declaration is objected to by the Examiner. Note the attached Office Action or form PTO-152. 

Priority under 35 U.S.C. § 119 

12) D Acknowledgment is made of a claim for foreign priority under 35 U.S.C. § 119(a)-(d) or (f). 
a)D All b)D Some * c)D None of: 

1 .□ Certified copies of the priority documents have been received. 

20 Certified copies of the priority documents have been received in Application No. . 

3.Q Copies of the certified copies of the priority documents have been received in this National Stage 
application from the International Bureau (PCT Rule 17.2(a)). 
* See the attached detailed Office action for a list of the certified copies not received. 



Attach ment(s) 
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2) □ Notice of Draftsperson's Patent Drawing Review (PTO-948) Paper No(s)/Mail Date. . 

3) □ Information Disclosure Statement(s) (PTO/SB/08) 5 ) □ Notice of Informal Patent Application 

Paper No(s)/Mail Date . 6) □ Other: . 
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DETAILED ACTION 

The amendment filed 9/18/08 is acknowledged. 

To complete the record, the deposit receipt(s) of the ATCC should be provided. The 
document provided is not clearly correlated to the invention as claimed and does not constitute a 
proper deposit receipt. 

Claim 13 is directed to an invention which is not part group I, elected on 8/20/07 which 
encompasses: 

"the isolated nucleic acid of SEQ ID NO:l, an isolated bacterial strain comprising SEQ ID 
NO:l, a composition or biologically pure culture thereof, and a composition comprising at least 
one other bacterial strain comprising SEQ ID NO:2, 3, 4, 5, 6, 7, and/or 8." as per the restriction 
requirement filed 8/9/07. 

Claim 13 is now directed to: 

"A composition, comprising at least two isolated bacterial strains 

that oxidize nitrite to nitrate, wherein the 16S rDNA of each of the at least two bacterial 
strains have a nucleotide sequence independently selected from the group consisting of 
nucleotide sequences SEQ ID NOT SEQ ID NO:2, SEQ ID NO:3, SEQ ID NO:4, SEQ ID 
NO:5, SEQ ID NO:6, SEQ ID NO:7 and SEQ ID NO:8..." (emphasis added). 

Claims 1, 3, 5-10, 12, 14, 16-17, and 49 are being considered on the merits. 

Claim 13 is withdrawn from consideration as directed to a non-elected invention. 
Specification 

The amendment filed 1/1 1/08 is objected to under 35 U.S.C. 132(a) because it introduces 
new matter into the disclosure. 35 U.S.C. 132(a) states that no amendment shall introduce new 
matter into the disclosure of the invention. The added material which is not supported by the 
original disclosure is as follows: 

The indication that "Nitrococcus mobilis-like NOB are represented by SEQ ID NO: 1 and 

2." 

For example, the specification states: 

[0124] Phylogenetic analysis of the sequences by construction of tree using neighbor 
joining distance analysis and bootstrap analysis supports the results of the similarity 
analysis (FIG. 1). The phylogenetic results show a very high probability of SEQ ID NO: 
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1 and SEQ ID NO: 2 being similar to each other with the closest known relative being 
Nitrococcus mobilis . However, the results also demonstrate that of SEQ ID NO: 1 and 
SEQ ID NO: 2 are not Nitrococcus mobilis . 

There is no clear definition in the as-filed specification of what is encompassed by the 
new designation "Nitrococcus mobilis -like NOB ". Therefore the addition raises issues of new 
matter. 

Applicant is required to cancel the new matter in the reply to this Office Action. 

Response to Arguments 

Applicant's arguments have been fully considered but they are not deemed to be 
persuasive. 

The proposed amendment is buried within the REMARKS/ ARGUMENTS and is not 
clearly labeled as an Amendement to the Specification. 

Applicant has failed to provide an amendment in accordance with 37 C.F.R. § 1.121: 

(1) Amendment to delete, replace, or add a paragraph. Amendments to the specification, 
including amendment to a section heading or the title of the invention which are considered for 
amendment purposes to be an amendment of a paragraph, must be made by submitting: 

(1) An instruction, which unambiguously identifies the location, to delete one or more paragraphs 
of the specification, replace a paragraph with one or more replacement paragraphs, or add one or 
more paragraphs; 

(ii) The full text of any replacement paragraph with markings to show all the changes relative to 
the previous version of the paragraph. The text of any added subject matter must be shown by 
underlining the added text. The text of any deleted matter must be shown by strike -through 
except that double brackets placed before and after the deleted characters may be used to show 
deletion of five or fewer consecutive characters. The text of any deleted subject matter must be 
shown by being placed within double brackets if strikethrough cannot be easily perceived; 

(iii) The full text of any added paragraphs without any underlining; and 

(iv) The text of a paragraph to be deleted must not be presented with strike-through or placed 
within double brackets. The instruction to delete may identify a paragraph by its paragraph 
number or include a few words from the beginning, and end, of the paragraph, if needed for 
paragraph identification purposes. 

(2) Amendment by replacement section. If the sections of the specification contain section 
headings as provided in § 1 .77(b) , § 1.154(b) , or § 1.163(c) , amendments to the specification, 
other than the claims, may be made by submitting: 
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(i) A reference to the section heading along with an instruction, which unambiguously identifies 
the location, to delete that section of the specification and to replace such deleted section with a 
replacement section; and; 

(ii) A replacement section with markings to show all changes relative to the previous version of 
the section. The text of any added subject matter must be shown by underlining the added text. 
The text of any deleted matter must be shown by strike -through except that double brackets 
placed before and after the deleted characters may be used to show deletion of five or fewer 
consecutive characters. The text of any deleted subject matter must be shown by being placed 
within double brackets if strike-through cannot be easily perceived. 

Therefore the rejection is deemed proper and it is adhered to. 

Claim Rejections - 35 USC §102 

The following is a quotation of the appropriate paragraphs of 35 U.S.C. 102 that form the 
basis for the rejections under this section made in this Office action: 

A person shall be entitled to a patent unless - 

(b) the invention was patented or described in a printed publication in this or a foreign country or in public use or on 
sale in this country, more than one year prior to the date of application for patent in the United States. 

Claims 1, 5-8 and 17 are rejected under 35 U.S.C. 102(b) as being anticipated by 
Hovanec (U.S. Patent No. 6,207,440) 

The claims are directed to a nucleotide sequence and cultures of bacteria that oxidize 
nitrite to nitrate which comprise an unidentified nucleotide sequence of undetermined length 
within SEQ ID NO: 1 and which hybridizes to some unidentified extent under stringent 
conditions, and compositions thereof comprising any amount of the bacteria. 

Hovanec discloses sequences and cultures of bacteria that oxidize nitrite to nitrate which 
are reasonably presumed to comprise a nucleotide sequence of some length within SEQ ID NO: 
1 which hybridizes to some unidentified extent under stringent conditions. The reference also 
discloses compositions thereof comprising any amount of the bacteria (See, e.g., Table 2). The 
bacteria are provided in various forms, including concentrated (See, e.g., col. 6, lines 28-67) and 
in combination with other organisms. 

Response to Arguments 

Applicant's arguments have been fully considered but they are not deemed to be 
persuasive. 
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Applicant's arguments are directed to differences between certain specific sequences 
and/or certain specific genera of bacteria.. The arguments are persuasive with respect to claim 3. 

However, the claims under rejection are directed to an isolated bacterial strain that 
oxidizes nitrite to nitrate, "comprising a nucleotide sequence of SEQ ID NO:l" or 
"comprises a nucleotide sequence set forth in SEQ ID NO:l or wherein hybridization to SEQ ID 
NO:I occurs under the following stringent conditions. . .". It is noted that the extent of 
hybridization is not claim designated. 

The claim language is not specific as to which "nucleotide sequence" within SEQ ID 
NO:l" is comprised by the invention. Also the extent of hybridization is not claim designated. 
Therefore, the invention as claimed reads on the sequences of the reference. 

Accordingly, applicant's contention that "the present claims all require a nucleotide 
sequence of an exact identity (SEQ ID NO: 1, Nitrococcus-like" or a sequence that hybridizes 
thereto under certain conditions", is misplaced and incorrect. 

Therefore the rejection is deemed proper and it is adhered to. 



Claims 3, 10, 12, and 49 are free of the art. 

Applicant's amendment necessitated the new ground(s) of rejection presented in this 
Office action. Accordingly, THIS ACTION IS MADE FINAL. See MPEP § 706.07(a). 
Applicant is reminded of the extension of time policy as set forth in 37 CFR 1 .136(a). 

A shortened statutory period for reply to this final action is set to expire THREE 
MONTHS from the mailing date of this action. In the event a first reply is filed within TWO 
MONTHS of the mailing date of this final action and the advisory action is not mailed until after 
the end of the THREE-MONTH shortened statutory period, then the shortened statutory period 
will expire on the date the advisory action is mailed, and any extension fee pursuant to 37 
CFR 1 .136(a) will be calculated from the mailing date of the advisory action. In no event, 
however, will the statutory period for reply expire later than SIX MONTHS from the date of this 
final action. 

No claim is allowed. 

Any inquiry concerning this communication or earlier communications from the 
examiner should be directed to Irene Marx whose telephone number is (571) 272-0919. The 
examiner can normally be reached on M-F (6:30-3:00). 

If attempts to reach the examiner by telephone are unsuccessful, the examiner's 
supervisor, Michael G. Wityshyn can be reached on 571-272-0926. The fax phone number for 
the organization where this application or proceeding is assigned is 571-273-8300 . 
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Information regarding the status of an application may be obtained from the Patent 
Application Information Retrieval (PAIR) system. Status information for published applications 
may be obtained from either Private PAIR or Public PAIR. Status information for unpublished 
applications is available through Private PAIR only. For more information about the PAIR 
system, see http://pair-direct.uspto.gov. Should you have questions on access to the Private PAIR 
system, contact the Electronic Business Center (EBC) at 866-217-9197 (toll-free). 



/Irene Marx/ 
Primary Examiner 
Art Unit 1651 



